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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS

DEPARTMENT OF LABOR
OFFICE OF THE SECRETARY
In Re Matter of: ) Labor Case No. 18-067
) Secretary Appeal No. 21-001
SM Farhad Mhamud,
Appellant, FINAL AGENCY DECISION
Y.

Osman Gani dba Saipan Security Service,

Respondent.

L. INTRODUCTION

On January 20, 2021, Appellant filed a timely notice of appeal regarding the Order Granting
Respondent’s Motion to Dismiss for Lack of Jurisdiction (“Order”). Appellant argues that the
Administrative Hearing Office decision was based on a legal error that would have otherwise
altered the decision when: (1) the Hearing Office erroneously gave labor regulations priority
over a statute; and (2) the Hearing Office misinterpreted labor regulations. Appellant is seeking
reversal of the above-mentioned order, reinstatement of his labor case, and an award of costs
and attorney’s fees.

IL. LEGAL STANDARD

“An appeal is commenced by filing a notice of appeal on the standard form provided by the
Department and payment of the fee . . .” NMIAC 80-20.1-490(a). “The record before the
Secretary consists of the complaint, pleadings filed, exhibits, and order of the hearing officer.”
NMAIC § 80-20.1-490(c). “When the Secretary is exercising jurisdiction over appeals from
final orders of the Administrative Hearing Office, the Secretary shall have all the powers and
responsibilities of a hearing officer. No hearing or oral argument on an appeal is required.”
NMIAC 80-20.1-490(d). “In a review on appeal, the Secretary may restrict review to the
existing record, supplement the record with new evidence, hear oral argument, or hear the

matter de novo pursuant to 1 CMC §§ 9109 and 9110. Upon completion of review, the
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Secretary shall affirm, reverse or modify the findings, decision, or order of the hearing office.”
NMIAC § 80-20.1-490 (e).
III. DISCUSSION

Here, Appellant argues that the Administrative Hearing Office incorrectly limited the broad
jurisdictional authority under Section 4942 by: (1) prioritizing a regulation over statute and (2)
misinterpreting the labor regulations. For the reasons stated below, Appellant’s arguments are
not persuasive. Based upon a review of the record and applicable law, the undersigned hereby
AFFIRMS the Administrative Hearing Office Order.

1. There is no conflict between 3 CMC § 4942 and NMIAC 80-20.1-450(b).

As discussed, “[tlhe Administrative Hearing Office shall have original jurisdiction to
resolve all actions involving alleged violations of the labor and wage laws of the
Commonwealth, including but not limited to any violation of this chapter and regulations
promulgated thereunder.” 3 CMC § 4942. The Employment Rules and Regulations further
provide:

The Administrative Hearing Office shall have jurisdiction over
complaints filed with the Administrative Hearing Office by U.S.
Citizens, CNMI permanent residents or U.S. permanent
residents, and agency complaints filed by the Department, with
respect to violations of the requirements of job preference and
workforce participation pursuant to the Commonwealth
Employment Act of 2007, as amended, and other violations of
labor laws application in the Commonwealth. ...

The Administrative Hearing Office shall have jurisdiction over
complaints filed with the Administrative Hearing Office by
foreign national workers,' and agency complaints filed by the
Department, with respect to violations of Commonwealth law and
regulations regarding employment and other labor laws applicable
in the Commonwealth. ...

The Administrative Hearing Office shall have jurisdiction over
complaints filed with the Administrative Hearing Office by other

' “*Foreign national worker’ means a person who is not a United States citizen, a United States permanent resident, a
CNMI permanent resident, or an immediate relative of the United States citizen or a United States permanen
resident, or an immediate relative of a CNMI permanent resident, and who entered the CNMI as a nonimmigran
prior to November 28, 2010 for the declared purpose of being employed in the Commonwealth.” NMIAC § 80-20.1-

080(k).

l

'H REGISTER VOLUME 43 NUMBER 03 MARCH 28, 2021 PAGE 045474



O 0 N N AW

NN N N N N DN NN e emm et e ek e et pd et et
0 NN A W A WN = O WV N AN DW= O

COMMONWEAL]

nonimmigrant aliens’ with respect to violations of
Commonwealth law and regulations regarding employment.
NMIAC § 80-20.1-450(b)(1)-(3) (emphasis added).

While the language in Section 4942 is broad, a full reading of the Public Law 15-108 clearly
demonstrates that this provision is with respect to employment of foreign nationals and
adjudication of employment disputes of said foreign nationals. See PL 15-108; see also 3 CMC
§§ 4911 et. seq. In reviewing Section 4942 and the above-cited regulation, the undersigned finds
no conflict with respect to jurisdiction of foreign national workers. Considering there is no
conflict, the Department must uphold and follow its regulations.’

2. There is no precedence showing that Section 4942 has been extended to employees

beyond foreign national workers.

As stated above, the broad jurisdictional authority under Section 4942 is with respect to
employment of foreign nationals and adjudication of employment disputes of said foreign
nationals. While precedence shows that jurisdiction can be extended to common law
employment claims applicable in the Commonwealth, there has been no precedence to support

extending Section 4942 beyond disputes brought by foreign nationals.

Contrary to claims by foreign national workers, there are limitations with respect to claims

of tourists and illegal employment relationships. Importantly, “[tJhe Administrative Hearing

! “‘Nonimmigrant alien’ means a person described in Section 101(a)(15) of the Immigration and Nationality Act, 8
U.S.C. 1101(a)(15).” NMIAC § 80-20.1-080(p).
¥ The CNMI Superior Court has found:

It is an elemental principle of administrative law that agencies are bound to
follow their own regulations. An agency is obliged to abide by the regulations it
promulgates. The Government must follow its own regulations. Action by an
agency of the executive branch in violation of its own regulations are illegal and
void. As a general rule, when the rights of an individual are affected, an agency
must follow its own procedure, even where the internal procedures are more
rigorous than otherwise would be required. If an agency fails to follow its own
regulations, it may result in a violation of an individual’s constitutional rights to
due process. Should an agency in its proceedings violate its rules and prejudice
results, the proceedings are tainted and any action resulting from the
proceedings cannot stand.

CNMI Nutritional Assistance Program v. Santos, SC-17-0215T (NMI Sup. Ct., July 31, 2018) (Order Estopping
CNMI Nutritional Assistance Program from Collecting on a Food Stamp Overpayment of $1650.00 due to its (1)
Failure to Follow Procedures Provided in NMIAC § 55-30-001 et. seq. and (2) Because the Cost of Collection
Proceeding Will Exceed the Amount to be Recovered Pursuant To NMIAC § 55-30-285(B)(4)(iv) at 5) (internal
citations and quotations omitted).

I
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1 Office does not have jurisdiction with respect to claims of tourists. Those claims are pursuant in
) the Commonwealth Superior Court.” NMIAC § 80-20.1-450(e).* The rationale to exclude
tourists is based on explicit legislative intent from Public Law 15-108. Thereunder, the
3 Legislature specifically stated:
4 It is the intent of the Legislature that this Act shall not
5 apply to persons admitted to the Commonwealth as tourists,
or 1o persons employed illegally, i.c. without the approval
6 of the Department of Labor, or to those persons employing
7 other illegally in the Commonwealth wunless specific
provision has been made herein. 1t is the intent of the
8 Legislature that persons illegally employing others or
illegally employed be prohibited from using the terms of
9 this Act to receive or avail themselves of a legal right or
10 benefit.
11 ||PL 15-108, § 2 (emphasis added).
12 The Administrative Hearing Office established precedence in limiting jurisdiction over
13 claims involving illegal employment relationships. 42 Com. Reg. 044123 (September 28, 2020).
1 This has been the practice of the Administrative Hearing Office, in part, because there are often
collateral issues, such as federal immigration or claims that are criminal in nature, that are so
15 . . . .
intertwined in illegal employment relationships that the Administrative Hearing Office cannot
16 extend jurisdiction over these issues or fully resolve the claims. See 42 Com. Reg. 044118
17 (September 28, 2020); see also 42 Com. Reg. 044121 (September 28, 2020); see also Com.
18 || Reg. 044308 (October 28, 2020); see also 42 Com. Reg 044059 (Aug. 28, 2020); see also 42
19 || Com. Reg 044063 (Aug. 28, 2020).
20 3. Jurisdiction has not been established.
21 A foreign national worker is “a person who is not a United States citizen, a United States
97 || permanent resident, a CNMI permanent resident, or an immediate relative of a United States
23 citizen or a United States permanent resident, or an immediate relative of a CNMI permanent
24
25 N . -
* The history of these regulations are significant. In January 2008, the Department of Labor adopted the Employment]
26 || Rules and Regulations, to comply with PL 15-108. Title VII of US Public Law 110-229, the Consolidated Natural|
Resources Act of 2008 (CRNA), enacted on May 8, 2008, extended the Immigration and Nationality Act (INA) and
27 || other provisions of United States immigration law to the Commonwealth of the Northen Mariana Islands. On
March 22, 2010, CNMI Public Law 17-1, the Immigration Conformity Act, became law and repealed immigration
28 || responsibilities of the Commonwealth. In May of 2010, the Department amended the Employment Rules and
Regulations.
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resident and who entered the CNMI as a nonimmigrant for the declared purposes of being
employed in the Commonwealth.” 3 CMC § 4911; see also NMIAC § 80-20.1-080(k).

Here, there is no showing that Appellant is a foreign national worker. Specifically, the Order
states: “The Complainant does not contend that he qualified as a U.S. Citizen, U.S. permanent
resident, CNMI permanent resident, foreign national worker, or nonimmigrant alien as defined
by the applicable regulations.” Order at 2. On appeal, Appellant argues that such an inquiry is
not necessary because the regulations cannot limit or conflict with a governing statute.

Considering that the referenced governing statute is with respect to foreign national workers,
Appellant’s argument is not persuasive. However, the undersigned finds it important to note that
challenges to the regulations and statutory interpretation are more appropriate on judicial review
and beyond the jurisdiction or scope of authority of the agency. See 42 Com. Reg. 044008 (Aug.
28, 2020).

IV. CONCLUSION

Based on a review of the record and applicable law, the undersigned finds that dismissal was
proper. Accordingly, pursuant to NMIAC § 80-20.1-490 (e), the Administrative Hearing Office
Order Granting Respondent’s Motion to Dismiss for Lack of Jurisdiction is AFFIRMED.

ORDERED this 23 _ day of February, 2021.

VICKY BENAVENTE
Secretary of Labor

{
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Order

LC-19-038
Page 1 of 3
COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE
In Re the Matter of: Labor Case No. 19-038
Shi Yunxiao,
Complainant, ORDER REQUIRING PARTY
PRESENCE AND TESTIMONY TO BE
V. MADE WITHIN THE CNMI

Donghui Jewelry Group Corp.,

Respondent.

N Nt S S N N N o Nt N N N N\

COMMONWEA

Here, Complainant filed a labor complaint for, among other things, unpaid wages and
wrongful termination. Upon review of the complaint, the matter was referred to the Department’s
Enforcement, Compliance, and Monitoring Section (“Enforcement”) for additional investigation.
On August 1, 2019, Enforcement submitted a written determination finding unpaid wages in the
amount of $13,750. When the matter was scheduled for a hearing, Complainant had already
departed the CNMI. Moreover, due to the threat of the COVID-19 pandemic, travel restrictions
imposed an undue burden for Complainant to return to the CNMIL. While Complainant has
remained in contact with the Administrative Hearing Office to pursue his claim, his departure
presented several obstacles and legal questions: (1) Whether the Administrative Hearing Office
has jurisdiction or authority to take testimony or conduct Administrative Hearings outside the
CNMI; and (2) Whether dismissal in this case is appropriate.

Upon review of the parties’ filings and applicable law, the undersigned finds:

1. There is no applicable statute or regulation that allows parties to testify from outside the

CNMI.

Complainant’s Brief argues that the Administrative Hearing Office should defer to how the
courts afford due process to parties who depart the CNMI. Moreover, Complainant’s Brief cites
to both local and federal rules which allow for testimony to be taken by videoconferencing in

order to accommodate witness testimony from remote location.

|
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Order
Page 2ol
1 The Department’s Administrative Hearing Office is a creature of statute and only holds the
5 authority specifically granted to it under statute or regulation. See NMIAC § 80-20.1-001. While
the undersigned can appreciate the legal authority and arguments made by Complainant, there is
3 no comparable rule or regulation that allows the undersigned to conduct hearings or take
4 testimony outside the CNMI. Moreover, the undersigned is cautious to avoid exceeding scope of
> authority or implicating other state or international laws for conducting hearings or taking
6 testimony outside the CNMI. Generally, a party’s presence at a hearing is required in order to
7 ||avoid default judgment. NMIAC § 80-20.1-480. While the Administrative Hearing Office has
8 |[taken testimony and conducted hearings via video conferencing or telephone, these circumstances
9 |[are generally limited to parties of the labor case being present within the CNMI.! Initially, these
10 ||accommodations were made to afford due process and meaningful access to parties residing in
1 Tinian or Rota. More recently, changes to operation were made to address and mitigate the
12 COVID-19 public health emergency. See AO-20-04, In Re Administrative Hearing Office
Operations and Proceedings in Response to COVID-19. The accommodations made under the
13 above-stated limited circumstances were never intended to widen the authority of the
14 Administrative Hearing Office or contradict regulations or established precedence? requiring a
15 parties’ presence in the CNMI during an administrative hearing. Considering the absence of
16 authority, the undersigned finds that the Complainant must be within the CNMI to testify or
17 || participate in the Administrative Hearing.
18 []2. At this time, dismissal pursuant to NMIAC § 80-20.1-480(1) or NMIAC § 80-20.1-485(b)
19 is not warranted.
20 “A complaint may be dismissed upon its abandonment . . . . A party shall be deemed to have
21 abandoned a request for a hearing if neither the party nor the party’s representative appears at the
” time and place fixed for the hearing, unless good cause is shown.” NMIAC § 80-20.1-485(b)
03 (emphasis added). Moreover, "fefxcept for good cause shown, failure of a party to appear at a
2 hearing after timely being served notice to appear shall be deemed to constitute a waiver of any
25
26
! In this matter, the undersigned began an online Administrative Hearing to which the Complainant was appearin
27 ||from California. The undersigned ordered the parties to submit briefs and ended the hearing to address the potentiagl‘
legal issues, deficiencies, and ramifications of off-island parties.
28 ||? See 42 Com. Reg. 044042 (Aug. 28, 2020); see also 42 Com. Reg. 044328 (Oct. 28, 2020); see also 42 Com. Reg.
044386 (Oct. 28, 2020).
VOLUME 43 NUMBER 03 MARCH 28, 2021 PAGE 045479
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Order
LC-19-038
Page 3 of 3
1 right to pursue or contest the allegations in the complaint.” NMIAC § 80-20.1-480(1) (emphasis
5 added).’
3 Here, the undersigned finds that Complainant has established good cause. Specifically,
Complainant alleges that he left Saipan due to intimidation and threats of violence. Moreover,
4 . L
due to the COVID-19 public health emergency, travel poses a substantial risk to health and undue
> ||financial burden due to quarantine and testing costs. Ultimately, the undersigned recognizes the
6 |lextreme circumstances preventing Complainant from actively pursuing his claim from within the
7 [|CNML. Also, the undersigned recognizes that Complainant has not abandoned his claim. Instead,
8 ||Complainant has diligently pursued the claim and remained in contact with the Administrative
9 |[Hearing Office. Accordingly, for these reasons, the undersigned finds that dismissal under
10 |[NMIAC § 80-20.1-480 and NMIAC § 80-20.1-485 are not appropriate at this time.
1 In order to afford Complainant meaningful access and due process within the confines of the
12 applicable rules and regulations, the Administrative Hearing scheduled for March 18, 2021 at
3 9:00 a.m. is hereby VACATED. The parties are hereby on notice that a status conference to
address Complainant’s return to the CNMI and schedule this matter for an Administrative Hearing
14 ||. .. . . .
is set for September 16, 2021 at 9:00 a.m. at the Administrative Hearing before the undersigned.
15 | Due to the ongoing COVID-19 public health emergency, this Administrative Hearing will be held
16 telephonically.? The parties’ or their authorized representatives are ordered to appear.
17
18 So ordered this 16th day of March, 2021.
19 /s/
JACQUELINE A. NICOLAS
20 Administrative Hearing Officer
21
22
23
24
* This order does not preclude Respondent’s from filing a Motion to Dismiss pursuant to NMIAC § 80-20.2-130(c)(1).
25 ||* The Administrative Hearing Office will call the parties a couple minutes before the scheduled hearing using the
contact information provided by the parties. The Administrative Hearing Office will only call parties within the CNMIL.
26 ||Please ensure your preferred contact information is correct and up to date. Additionally, to avoid interruptions, the|
parties should ensure they are in a quiet place with a good connection. If you are disconnected during the hearing, the|
27 ||Administrative Hearing Office will attempt to reconnect with you. Please refer to Administrative Order 20-04 In re|
Administrative Hearing Office Operations and Proceedings in Response to COVID-19 (issued July 7, 2020) for
28 ||information and instructions on telephonic and online hearings. This document may be found under the Department|
website, www.marianaslabor.net, under Hearing Division tab for “Administrative Orders.”
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Administrative Order
CLC-20-007 to 20-008
Page 1 of 4
COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re Matter of: Consolidated Labor Case Nos.

20-007 and 20-008
SM Jenus and Shosel Rana,

ADMINISTRATIVE ORDER
DISMISSING CLAIMS FOR LACK OF
JURISDICTION AND FAILURE TO
STATE A CLAIM WITHIN THE
STATUTE OF LIMITATIONS

Complainants,
V.
Wilfredo D. Percil dba WRP Island Servitiks,

Respondent.

S e S N N S S S S S S S’

L. INTRODUCTION

This matter came for an Administrative Hearing on January 13, 2021 at 9:00 a.m. at the
Administrative Hearing Office. Due to the ongoing COVID-19 public health emergency, the
hearing was held online and telephonically. Complainants SM Jenus and Shosel Rana
(collectively, “Complainants™) were present and self-represented. Respondent Wilfredo D. Percil
dba WRP Island Servitiks (“Respondent™) was present and self-represented. Interpreter
Mohammad F. Ahmed facilitated communications during the Administrative Hearing. The
Department’s Enforcement, Compliance, and Monitoring Section (“Enforcement”) was also
present and represented by Labor Law Enforcement Specialist Arlene Rafanan. There were no
other witnesses to give testimony at the hearing.

IL. BACKGROUND & PROCEDURAL HISTORY

On February 20, 2020, Complainants filed a labor complaint for unpaid wages, among other
things. The Respondents were given an opportunity to respond to the Complaint but did not file
a written Answer. Upon review of the filings, the matter was referred to Enforcement for further
investigation. On September 21, 2020, Enforcement filed a written determination stating their
investigation found unpaid wages for each complainant. Specifically, Enforcement found a claim
for unpaid wages and recommended damages to each Complainant. The matter was scheduled for
a prehearing conference, to which the parties did not contest Enforcement’s findings and

recommendations, except for the disagreement over the applicable six-month statute of

F
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Administrative Order
CLC-20-007 to 20-008
Page2 of 4
1 limitations. On November 19, 2020, the undersigned scheduled the matter for the present
5 Administrative Hearing.
3 III. ANALYSIS
1. The Administrative Hearing Office lacks jurisdiction over tax and CW-1 regulations.
4 With respect to employment of foreign national workers, the Administrative Hearing Office
3 || has Jurisdiction over “all actions involving alleged violations of the labor and wage laws of the
6 || Commonwealth ... .” 3 CMC § 4942 (emphasis added). The Employments Rules and Regulations
7 || further provide:
8 3 -
The Administrative Hearing Office shall have jurisdiction over
9 complaints filed with the Administrative Hearing Office by U.S.
10 Citizens, CNMI permanent residents or U.S. permanent
residents, and agency complaints filed by the Department, with
11 respect to violations of the requirements of job preference and
workforce participation pursuant to the Commonwealth
12 Employment Act of 2007, as amended, and other violations of labor
13 laws application in the Commonwealth. ...
14 The Administrative Hearing Office shall have jurisdiction over
complaints filed with the Administrative Hearing Office by foreign
15 national workers,! and agency complaints filed by the
16 Department, with respect to violations of Commonwealth law and
regulations regarding employment and other labor laws applicable
17 in the Commonwealth. ...
18 The Administrative Hearing Office shall have jurisdiction over
19 complaints filed with the Administrative Hearing Office by other
nonimmigrant aliens’ with respect to violations of
20 Commonwealth law and regulations regarding employment.
21 ||NMIAC § 80-20.1-450(b)(1)-(3) (emphasis added).
22 Notably, in Labor Case 20-007, Complainant SM Jenus also alleged that Respondent “never
23 || pay tax, making CW1 problem” under the other claims. After an investigation and a hearing, it is
24 Clear that said allegations stem from tax payment issues with the Department of Finance and
25
26 || “‘Foreign national worker’ means a person who is not a United States citizen, a United States permanent resident, a
CNMI permanent resident, or an immediate relative of the United States citizen or a United States permanent
27 resident, or an immediate relative of a CNMI permanent resident, and who entered the CNMI as a nonimmigrant
28 prior to November 28, 2010 for the declared purpose of being employed in the Commonwealth.” NMIAC § 80-20.1+
080(k).
2 ““Nonimmigrant alien’ means a person described in Section 101(a)(15) of the Immigration and Nationality Act, 8
U.S.C. 1101(a)(15).” NMIAC § 80-20.1-080(p).
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regulations promulgated by the U.S. Department of Labor. Neither issues or allegations fall within
a CNMI labor law or violation within the Administrative Hearing Office’s jurisdiction.
Accordingly, said claims are dismissed for lack of jurisdiction.

2. The Administrative Hearing Office lacks jurisdiction over claims between illegal

employment relationships.

As stated above, the CNMI statute and Employment Rules and Regulations define jurisdiction
with respect to claims by U.S. Citizens, CNMI permanent residents or U.S. permanent residents,
foreign national workers, and nonimmigrant aliens. See 3 CMC § 4942; see also NMIAC § 80-
20.1-450(b)(1)-(3). Importantly, “[t}he Administrative Hearing Office does not have jurisdiction
with respect to claims of tourists. Those claims are pursuant in the Commonwealth Superior
Court.” NMIAC § 80-20.1-450(e).> The rationale to exclude tourists is based on explicit
legislative intent from Public Law 15-108. Thereunder, the Legislature specifically stated:

It is the intent of the Legislature that this Act shall not apply to
persons admitted to the Commonwealth as tourists, or to persons
employed illegally, i.e. without the approval of the Department of
Labor, or to those persons employing other illegally in the
Commonwealth unless specific provision has been made herein.
It is the intent of the Legislature that persons illegally employing
others or illegally employed be prohibited from using the terms of
this Act to receive or avail themselves of a legal right or benefit.
PL 15-108, § 2 (emphasis added).

With respect to the unpaid wages claim, Complainants worked for Respondents without valid
employment authorization. Specifically, during the relevant time period, Complainant’s
Commonwealth Only Transitional Workers (“CW-1”) petition was denied for failure to abide by
the temporary labor certification process. Specifically, Respondent did not obtain a prevailing
wage determination and did not advertise the job vacancy announcement. Moreover, as discussed
during the Administrative Hearing, the parties were hired under one job category but put to work

in another job category. Respondent further indicated that he allowed the Complainants to

3 The history of these regulations are significant. In January 2008, the Department of Labor adopted the Employment]
Rules and Regulations, to comply with PL 15-108. Title VII of US Public Law 110-229, the Consolidated Natural
Resources Act of 2008 (CRNA), enacted on May 8, 2008, extended the Immigration and Nationality Act (INA) and
other provisions of United States immigration law to the Commonwealth of the Northern Mariana Islands. On March
22, 2010, CNMI Public Law 17-1, the Immigration Conformity Act, became law and repealed immigration
responsibilities of the Commonwealth. In May of 2010, the Department amended the Employment Rules and
Regulations.
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continue working after the CW-1 petition was denied because the Complainants’ needed work
and money. In consideration of above, Complainants were not U.S. Citizens, CNMI permanent
residents or U.S. permanent residents, foreign national workers, and nonimmigrant aliens, as
defined by the regulations. The undersigned further finds that Complainants were employed
illegally and the Administrative Hearing Office lacks jurisdiction of claims arising from an illegal
employment relationship.

3. The six-month statute of limitations time-bars a part of Complainants’ claim.

Pursuant to 3 CMC § 4962, “[n]o labor complaint may be filed more than six months after the
date of the last-occurring event that is the subject of the complaint, except in cases where the
actionable conduct was not discoverable upon the last-occurring event.” “If a complaint is not
timely filed, the hearing office shall dismiss the complaint with prejudice.” NMIAC § 80-20.1-
465(e). Emphasis added. “The hearing officer may, after notice and an opportunity to be heard is
provided to the parties, dismiss sua sponte a complaint that the hearing officer finds to be without
merit.” 3 CMC § 4947.

Here, Complainants filed their complaint on February 20, 2020. In LC-20-007, Complainant
alleges unpaid wages arising from July 17, 2019 to September 27, 2019. In LC-20-008,
Complainant alleges unpaid wages arising beyond June 1, 2019. The claims arising outside the
six-month statute of limitation must be dismissed.

IV. CONCLUSION

Based on the above-stated findings of fact and conclusions of law, the undersigned finds that
the Administrative Hearing Office lacks jurisdiction with respect to the complaints from the
above-captioned Complainants. Accordingly, Consolidated Labor Cases Nos. 20-007 and 20-008
are hereby dismissed, sua sponte. Any person or party aggrieved by this Order may appeal by
filing the Notice of Appeal form and filing fee with the Administrative Hearing Office within
fifteen (15) days from the date of this Order.*

So ordered this 1st day of March, 2021.

s/

JACQUELINE A. NICOLAS
Administrative Hearing Officer

* The Notice of Appeal Form is available online at www.marianaslabor.net or hard copies are available at the
Administrative Hearing Office. The aggrieved person or party must file the completed form at the Administrative
Hearing Office, with the applicable filing fee.

h
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re the Matter of: Labor Case No. 20-019
Tat Mong Choi,

Complainant, ORDER OF DISMISSAL
V.

Imperial Pacific International (CNMI), LLC,

Respondent.

i i e e S N N S N

After a prehearing conference to which the parties failed to show, this matter was
scheduled for an Order to Show Cause Hearing to determine why this case should not be
dismissed. This matter came for an Order to Show Cause Hearing on March 3, 2021 at 9:00 a.m.
at the Administrative Hearing Office. Due to the ongoing COVID-19 public health emergency,
the hearing was held telephonically. Complainant Tat Mong Choi (“Complainant™) was not
present telephonically but designated an authorized representative to appear on his behalf, Huang
Cheng. Respondent Imperial Pacific International (CNMI), LLC (“Respondent”) failed to
designate an authorized representative to appear for the hearing and was not present. The
Department’s Enforcement, Compliance, and Monitoring Section (“Enforcement’) was present
and represented by Labor Law Enforcement Specialist Arlene Rafanan.

Here, the parties were given sufficient notice and opportunity to respond as to why this
case should not be dismissed. Specifically, on January 28, 2021, the Notice of Hearing was issued
and served to the contact information provided by the parties, pursuant to NMIAC § 80-
20.1.475(d)(4). With regards to the authorized representative for Complainant, Mr. Cheng stated
that he was only present to relay information to the Complainant. When asked why this case
should not be dismissed, Mr. Cheng further stated that he is not a lawyer, has no personal
knowledge of this case, and Complainant departed the CNMI in July 2020 with no plans to return.
The authorized representative cannot replace or stand in the shoes of the Complainant. Further,

the authorized representative is not equipped to represent Complainant and participate in the
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1 hearing. Based on above, the undersigned finds that the parties failed to show good cause as to
5 why this case should not be dismissed. Accordingly, pursuant to NMIAC § 80-20.1-485(b), this
3 matter is hereby DISMISSED.
Any person or party aggrieved by this Order may appeal by filing the Notice of Appeal form
4 and filing fee with the Administrative Hearing Office within fifteen (15) days from the date of
> ||this Order.'
6
7 So ordered this 3rd day of March, 2021.
8
/s/
9 JACQUELINE A. NICOLAS
10 Administrative Hearing Officer
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
' The Notice of Appeal Form is available online at www.marianaslabor.net or hard copies are available at the
28 |[Administrative Hearing Office. The aggrieved person or party must file the completed form at the Administrative
Hearing Office, with the applicable filing fee.
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re the Matter of: Labor Case No. 20-022
Yinan Hu,

Complainant, ORDER OF DISMISSAL
V.

Imperial Pacific International (CNMI), LLC,

Respondent.

S S S N N e e e N S e N S’

1

After a prehearing conference to which the parties failed to show, this matter was
scheduled for an Order to Show Cause Hearing to determine why this case should not be
dismissed. This matter came for an Order to Show Cause Hearing on March 3, 2021 at 9:00 a.m.
at the Administrative Hearing Office. Due to the ongoing COVID-19 public health emergency,
the hearing was held telephonically. Complainant Yinan Hu (“Complainant™) was not present.
Respondent Imperial Pacific International (CNMI), LLC (“Respondent™) was not present. The
Department’s Enforcement, Compliance, and Monitoring Section (“Enforcement™) was present
and represented by Labor Law Enforcement Specialist Arlene Rafanan.

Here, the parties were given sufficient notice and opportunity to respond as to why this
case should not be dismissed. Specifically, on February 4, 2021, the Notice of Hearing was issued
and served to the contact information provided by the parties, pursuant to NMIAC § 80-
20.1.475(d)(4). During the hearing, Enforcement indicated that Complainant departed the CNMI
in October and is unaware as to whether Complainant plans to return. Enforcement further
indicated that requests for documents and notices to Respondent were properly served but remain
unanswered. Specifically, Respondent designates an email address for electronic service of
process but does not have anyone authorized to appear for investigations and hearings. Based on
above, the undersigned finds that the parties failed to show good cause as to why this case should
not be dismissed. Accordingly, pursuant to NMIAC § 80-20.1-485(b), this matter is hereby
DISMISSED.
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Any person or party aggrieved by this Order may appeal by filing the Notice of Appeal form
and filing fee with the Administrative Hearing Office within fifteen (15) days from the date of
this Order.!

So ordered this 3rd day of March, 2021.

/s/
JACQUELINE A. NICOLAS
Administrative Hearing Officer

' The Notice of Appeal Form is available online at www.marianaslabor.net or hard copies are available at the
Administrative Hearing Office. The aggrieved person or party must file the completed form at the Administrative
Hearing Office, with the applicable filing fee.
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re Matter of: ) PUA Case No. 20-0027
)
Ray L. Mailuyal )
)
Appellant, ) ORDER DENYING REQUEST TO
) REOPEN;
V. ) FINAL AGENCY DECISION
)
CNMI Department of Labor, )
Division of Employment Services-PUA, )
)
Appellee. )
)

.|

This matter came before the undersigned on February 23, 2021 pursuant to Appellant’s
request to reopen the decision issued on November 12, 2020 for the above-captioned case. For
the reasons stated below, the Appellant’s request is hereby DENIED.

Pandemic Unemployment Assistance (“PUA”) and Federal Pandemic Unemployment
Compensation (“FPUC™) was intended to support workers and employment affected by the
COVID-19 pandemic. Pursuant to HAR §12-5-93(h)-(i), a decision may be reopened by written
motion of the parties’ or the Administrative Hearing Officer’s own motion. If a case is reopened,
“the [Administrative Hearing Officer] shall schedule the matter for further hearing and notify the
parties to the appeal . . . .” HAR §12-5-93(i). A decision can only be reopened once by a particular
party. HAR §12-5-93(j). In the event that an application to reopen is denied or parties have further
objections to a subsequent decision, the parties may obtain judicial review. /d.

Here, Appellant filed a written request to reopen the decision because “I applied for PUA
benefits, in good faith” and the COVID-19 public health emergency has “greatly affected me
personally, physically, emotionally, as well as my mobility and capabilities to continue to find
job or to assume work.” Appellant further stated, “I don’t understand why DOL gave me month
“first’ and then, 3 months later I was told I don’t qualify and need to return the money.” Also,
Appellant states, “[i]t’s very hard taking care of my dialysis mother and at the same time trying

to deal with this difficult situation.”
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The undersigned finds there is insufficient basis to support reopening this decision. As a
preliminary matter, the undersigned recognizes that these have been exceptionally difficult times
for everyone. However, the undersigned must uphold the applicable laws based on the
circumstances of this case. Cases should not be reopened simply to relitigate issues that have
already been decided after a hearing to which both parties had an opportunity to be heard—
especially absent a legal, factual, or evidentiary error demonstrating the unwarranted deprivation
of benefits.

Upon review of the Administrative Decision and admitted exhibits, Appellant does not qualify
for PUA benefits.! First, in the Appellant’s application, Appellant certified under penalty of
perjury that his COVID-19 qualifying reason was because he was scheduled to commence
employment but does not have a job or unable to reach the job as a direct result of COVID-19.
However, during the Administrative Hearing, it was leamned that Appellant resigned from
employment in December 2019 due to miscommunication and performance issues unrelated to
COVID-19. Appellant testified he had no other employment besides odd jobs, like bush-cutting,
and had not worked since. While Appellant claimed that he was promised a warehouse job by the
same employer, Appellant failed to show there was a bona fide work offer or that he was ever
scheduled to commence employment. Furthermore, when asked about the remaining qualifying
reasons during the Administrative Hearing, Appellant responded in the negative. Contrary to
Appellant’s prior testimony, Appellant now indicates he was a self-employed independent
contractor. In addition to the conflicting testimony, Appellant provides no business license,
employment contracts, BGRTSs, or other documentary evidence to support his claim as an
independent contractor. Based on the information Appellant provided, Appellant does not meet
any of the COVID-19 qualifying reasons to receive PUA benefits.

With respect to the overpayment issue, it is important to reiterate that this overpayment
occurred based on the false information provided on the Appellant’s application. Because
Appellant self-certified, under penalty of perjury, that the information he provided on his
application were true and correct ~ the application was processed for payment. As stated in the
application, Appellant is responsible for reading the PUA Benefits Rights Information Handbook

so that he can provide the necessary information to correctly adjudicate his claim. Furthermore,

! The claimant must attest that he or she is able and available for work, as defined by Hawaii law, except they are
unemployed, partially unemployed, or unable to work or unavailable for work as a direct result! of a COVID-19
reason identified in Section 2102 (a)(3)(A)(ii)(I) of the CARES Act.
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considering that this program operates based on self-certifications, Appellant is responsible for
the information he provides or fails to provide in his application or weekly certifications to the
Department. Considering that the Appellant’s false information contributed to the overpayment,
fault was assigned to Appellant.2 Since Appellant was considered at fault, Appellant was not
entitled to a waiver of repayment.3

In conclusion, Appellant does not provide any new information to justify reopening this case
or reversing the decision. Accordingly, based on the applicable law and circumstances of this
case, Appellant’s request to reopen is DENIED. The Administrative Order, issued November 12,
2020, and this present Order Denying Request to Reopen shall constitute 2 FINAL AGENCY
DECISION.

In the event a party aggrieved by this Order would like to dispute or contest this decision, said
party may seek judicial review with the CNMI Superior Court under the local Administrative
Procedures Act within 30 days of this Order. See 1 CMC § 9112.

So ordered this 24th day of February, 2021.

/s/
JACQUELINE A. NICOLAS
Administrative Hearing Officer

2 Fault is defined as: “(A) A material statement made by the individual which the individual knew or should have
known to be incorrect; or (B) Failure to furnish information which the individual knew or should have known to be
material; or (C) Acceptance of a payment which the individual either knew or reasonably could have been expected
to know was incorrect.” HRS 12-5-83.

? “Any individual who has received any amount as benefits . . . to which the individual was not entitled shall be
liable for the amount unless the overpayment was received without fault on the part of the recipient and its recovery
would be against equity and good conscience.” HRS § 383-44. Emphasis added.
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE
In Re Matter of: ) PUA Case No. 20-0037
)
Elizabeth A. Berganio, )
)  ORDER DENYING REQUEST TO
Appellant, ) REOPEN;
)  FINAL AGENCY DECISION
V. )
)
)
)
)

CNMI Department of Labor,
Division of Employment Services-PUA,

Appellee.
)

This matter became before the undersigned on February 24, 2021 pursuant to Appellant’s
request to reopen the decision issued on February 11, 2021 for the above-captioned case. For the
reasons stated below, the Appellant’s request is hereby DENIED.

Pandemic Unemployment Assistance (“PUA™) and Federal Pandemic Unemployment
Compensation (“FPUC”) was intended to support workers and employment affected by the
COVID-19 pandemic. Pursuant to HAR § 12-5-93(h)-(i), a decision may be reopened by written|
motion of parties’ or the Administrative Hearing Officer’s own motion. If a case is reopened, “thg
[Administrative Hearing Officer] shall schedule the matter for further hearing and notify the parties
to the appeal...” HAR § 12-5-93(j). In the event that an application to reopen is denied or parties
have further objections to a subsequent decision, the parties may obtain judicial review. /d.

Here, Appellant filed a written request to reopen the decision. Appellant did not state the
basis of her appeal. Nonetheless, Appellant did refer to Federal Immigration Judge Jesus
Clemente’s order granting Department of Homeland Security’s Motion to Appear for Telephonid]
Appearance in the Matter of BERGANIO, ELIZABETH ABELLA, In Removal Proceedings, Filg
No. A205285746.

The undersigned finds there is insufficient basis to support reopening the decision. Cases

should not be reopened to relitigate issues that have already been decided after a hearing to which
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1 |[both parties had an opportunity to be heard, especially absent a legal, factual, or evidentiary erro1
2 || demonstrating the unwarranted deprivation of benefits.
3 Upon review of the Administrative Decision and admitted exhibits, Appellant does nof
4 || qualify for PUA benefits. First, Appellant produced no evidence to prove that she was authorized
5 [|to work in the CNMI during the weeks she claimed PUA. Moreover, during the hearing it was
6 || learned that Appellant was only authorized to work from July 09, 2014 to July 08, 2015. Second,
7 || Appellant is not a qualified alien eligible for PUA. Although the undersigned recognized that
8 || Appellant submitted an application for asylum and that Appellant was scheduled to appear at an
9 || upcoming removal proceeding in Immigration Court, such did not prove that Appellant was an
10 [} alien whose deportation was being withheld under 243(h) or whose removal was being ‘withheld
11 (| under 241(b)(3) of the INA. Finally, Appellant has not produced new information in her request
12 |[to reopen justifying the reopening of this case or reversing of the decision.
13 Accordingly, based on the applicable law and circumstances of this case, Appellant’s
14 |} request to reopen is DENIED. The Administrative Order, issued on February 11, 2021, andthil
15 || present Order Denying Request to Reopen shall constitute a FINAL AGENCY DECISION.

16 In the event a party aggrieved by this Order would like to dispute or contest this decision|
17 || said party may seek judicial review with the CNMI Superior Court under the local Administrative
18 || Procedures Act within 30 days of this Order. See 1 CMC § 9112.

19

20 So ordered this 17" day of March, 2021.

21 /s/+ Joey P. San Nicolas

2 Pro Tem Heaving Offcer

23

24

25

26

27

28
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re Matter of: ) PUA Case No. 20-0038

)
Nerissa L. Cayetano, )
)

Appellant, ) ADMINISTRATIVE ORDER
)
V. )
)
CNMI Department of Labor, )
Division of Employment Services-PUA, )
)
Appellee. )
)

L INTRODUCTION

This matter came before the undersigned for an Administrative Hearing on December 14,
2020 at the Administrative Hearing Office. Due to the ongoing COVID-19 public health
emergency, the hearing was held telephonically. Appellant Nerissa L. Cayetano (“Appellant”)
was present and self-represented. Appellee CNMI Department of Labor Division of Employment
Services — Pandemic Unemployment Assistance program (“Appellee” or “Department™) was
present and represented by Jake Maratita, PUA Program Supervisor, Angel Ray Guerrero, PUA
Coordinator, and Brittany Takai, PUA Coordinator. There were no other witnesses who gave
testimony at the hearing.

Exhibits:
Exhibit 1: Request to File an Appeal (filed November 19, 2020);
Exhibit 2: Department Determination (mail date October 20, 2020);
Exhibit 3: Copy of Appellant’s EAD Card;
Exhibit 4: Employer Memorandum (dated March 16, 2020);
Exhibit 5: Separation Notice (dated July 31, 2020);
Exhibit 6: Application Snapshot;
Exhibit 7: Department’s SAVE Verification (initiated November 06, 2020);
Exhibit 8: Notice of Overpayment (dated December 10, 2020).

2 oE S o =
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For the reasons stated below, the Department’s Determination dated October 20, 2020 and
Department’s Notice of Overpayment are AFFIRMED. Claimant is not eligible for benefits for
the period of March 22, 2020 to December 26, 2020.

II.  JURISDICTION

On March 27, 2020, the Coronavirus Aid Relief and Economic Security (“CARES”) Act of
2020 was signed into law creating new temporary federal programs for unemployment benefits
called Pandemic Unemployment Assistance (“PUA™)! and Federal Pandemic Unemployment |
Compensation (“FPUC”).2 On March 29, 2020, the CNMI Government executed an agreement
with the US Secretary of Labor to operate the PUA and FPUC program in accordance to
applicable law.> The CNMI Department of Labor is charged with the responsibility in
administering the above-mentioned programs in the CNMIL The CNMI Department of Labor
Administrative Hearing Office has been designated to preside over first level appeals of the ‘
aforesaid programs.

Upon review of the records, the appeal was timely filed. Accordingly, jurisdiction is

established.
III. PROCEDURAL HISTORY & ISSUE

Appellant filed a claim for unemployment benefits under the PUA and FPUC programs. Upon
review of Appellant’s application and supporting documents, the Department issued a
disqualifying determination on October 20, 2020. The Department’s determination found that
Appellant was not eligible to receive PUA effective March 22, 2020 to December 26, 2020
because the Department found that Appellant was not a qualified alien. On November 19, 2020,
Appellant filed a request to appeal the disqualifying determination. As stated in Notice of Hearing,
the issues on appeal are: (1) whether the Appeal is timely filed; (2) whether Appellant is a
qualified alien eligible for PUA and (3) whether there are any overpayments necessitating the
return of PUA funds in this case.

! See Section 2102 of the CARES Act of 2020, Public Law 116-136.

2 See Section 2104 of the CARES Act of 2020, Public Law 116-136.

3 Pursuant to Section 2102(h) of the CARES Act of 2020 (Pub. L. 116-136) and 20 CFR § 625.2(r)(1)(ii), the CNMI
Governor issued Executive Order No. 2020-09 declaring Hawaii Employment Security Law as the applicable state
law in the CNMI. Hawaii state law applies, to the extent it does not conflict with applicable federal law and
guidance.
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1 IV.  FINDINGS OF FACT
) In consideration of the evidence provided and credibility of witness testimony, the
undersigned issues the following findings of fact:
3 1. Prior to the pandemic, Appellant was employed as a Supervisor at JP World Corporation
4 (“Employer”), located in Gualo Rai, Saipan. Prior to COVID-19, Appellant generally
5 worked 43 hours per week for the hourly rate of $9.20.
6 2. Effective March 22, 2020, Appellant’s hours were reduced to 40 hours per week. There
7 was no further reduction in hours reported and Appellant continues to work for Employer.
8 3. On August 15, 2020, Appellant filed an application to claim PUA and FPUC benefits. In
9 the application, Appellant certified under penalty of perjury that 1) she was an
10 alien/refugee lawfully admitted to the U.S. and 2) her employment hours were reduced
1 due to COVID-19, since March 22, 2020.
12 4. In an effort to verify Appellant’s claim that she was an alien/refugee lawfully admitted to
the U.S., the Department, on October 15, 2020, entered Appellant’s information into the
13 Systematic Alien Verification for Entitlements (SAVE) database maintained by USCIS,
14 Verification Division.” Although the SAVE results did not show that Appellant was an
15 alien/refugee lawfully admitted to the U.S. it did show that Appellant was admitted to
16 temporarily work in the United States until November 06, 2020. Moreover, the SAVE
17 results showed that Appellant had an Employment Authorization Document card with the
18 Category 09.
19 5. On October 20, 2020, the Department disqualified Appellant from receiving PUA benefits
20 | effective March 22, 2020 to December 26, 2020.° The Determination found that Appellant
21 | was not a U.S. Citizen, Non-citizen National, or Qualified Alien eligible for PUA.
2 6. On November 19, 2020, Appellant filed the present Appeal claiming to be a qualified
03 alien.’
24
25
26
27 ||4Exhibit 6.
5 Exhibit 7.
28 |6 Exhibit 2.
7 Exhibit 1.
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1 7. Appellant is not a permanent resident, alien granted asylum, refugee, an alien pending |
5 deportation or removal, an alien granted conditional entry, a Cuban or Haitian entrant, or |
3 an alien battered or subject to extreme cruelty.
4 8. On December 10, 2020, the Department issued a Notice of Determination of PUA
5 Overpayment.® Appellant received $9,180.00 in Federal Pandemic Unemployment
p Compensation and $2,317.40 in Pandemic Unemployment Assistance.
7 V. CONCLUSIONS OF LAW
g In consideration of the above-stated findings and applicable law, the undersigned issues the
following conclusions of law:
? 1. This appeal is timely filed.
10 Generally, an appeal should be filed within ten days after the Notice of Determination was
1T |l issued or served to the claimant. However, the Department may extend the period to thirty days
12 l[py a showing of good cause.” Good cause means: (1) illness or disability: (2) keeping an
13 || appointment for a job interview; (3) attending a funeral of a family member; and (4) any other
14 || reason which would prevent a reasonable person from complying as directed.'®
15 Here, Appellant received the disqualifying determination on October 20, 2020. The Appellant
16 || did not file her Appeal until November 19, 2020 — approximately 29 days after receiving the
17 determination. Although the Appeal was filed beyond the ten-day deadline, the undersigned
18 recognizes that this is due to the faulty instructions included on the determination. Specifically, |
the determination indicated that an appellant may choose to submit their appeal by email. |
1 Appellant stated that she emailed her appeal on October 29, 2020 and was subsequently instructed
20 by the Department to submit an appeal form to the Administrative Hearing Office, which she did
21 on November 19, 2020. However, despite the technical errors and inconsistent filing instructions,
22 || the undersigned finds that Appellant acted diligently to pursue this appeal. Based on above, there
23 ||is good cause to extend the filing period to 30 days from the day Appellant received the
24 || determination. Accordingly, Appellant’s filing is timely.
25 ||/
26 ||/
27
® Exhibit 8.
28 |19 HI. Rev. Statute § 383-38(a).
10 HAR § 12-5-81(j).
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2. Appellant’s employment was not affected as a direct result of COVID-19,

Pursuant to Section 2102 of the CARES Act 0f 2020, Public Law 116-136, there are a number
of requirements to meet the eligibility standard of PUA. First, the claimant cannot be qualified
for regular unemployment, extended benefits under state or federal law, or pandemic emergency
unemployment compensation (PEUC).! Second, the claimant must attest'? that he or she is able
and available for work, as defined by Hawaii law, except they are unemployed, partially
unemployed, or unable to work or unavailable for work as a direct result'® of a COVID-19 reason
identified in Section 2102 (2)(3)(A)(ii)(I) of the CARES Act:

(2) The individual has been diagnosed with COVID-19 or is experiencing symptoms of |
COVID-19 and is seeking a medical diagnosis;

(b) A member of the individual’s household has been diagnosed with COVID-19;

(c) The individual is providing care for a family member or a member of the individual’s
household who has been diagnosed with COVID-19;

(d) A child or other person in the household for which the individual has primary
caregiving responsibility is unable to attend school or another facility that is closed as
a direct result of the COVID-19 public health emergency and such school or facility
care is required for the individual to work;

() The individual is unable to reach the place of employment because of a quarantine
imposed as a direct result of the COVID-19 public health emergency;

(D The individual is unable to reach the place of employment because the individual has
been advised by a health care provider to quarantine due to concerns related to
COVID-19;

() The individual was scheduled to commence employment and does not have a job or is
unable to reach the job as a direct result of the COVID-19 public health emergency;

(h) The individual has become the breadwinner or major support for a household because
the head of the household has died as a direct result of COVID-19;

(i) The individual has to quit his or her job as a direct result of COVID-19;

() The individual’s place of employment is closed as a direct result of the COVID-19
public health emergency; or :

(k) The individual is an independent contractor who is unemployed (total or partial) or is
unable or unavailable to work because of the COVID-19 public health emergency has
severely limited his or her ability to continue performing the customary job.

Here, Appellant submitted a claim for PUA self-certifying under penalty of perjury that her

employment hours were reduced due to COVID-19, from 43 hours per week to 40 hours per week.

' This is not at issue in this case. Appellant testified that she did not receive any other benefits from any other state
or federal program.

'2 The PUA program relies on self-certifications and self-reporting under penalty of perjury.

13 Pursuant to 20 CFR § 625.5, unemployment is considered a “direct result” of the pandemic where the employmentl
is an immediate result of the COVID-19 public health emergency itself, and not the result of a longer chain of events
precipitated or exacerbated by the pandemic.
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Employer did not close operations. Moreover, Appellant continues to work for Employer at 40
hours per week. Based on the evidence and testimony provided, Appellant’s employment was
not affected as a direct result of COVID-19. Accordingly, Appellant is not eligible to receive PUA

3. Appellant is not a qualified alien eligible for PUA.
PUA and FPUC are federal public benefits as defined by 8 USC §161 1(c). As a condition of

eligibility for any federal public benefit, the claimant must be a “qualified alien” at the time |
relevant to the claim. 8 USC §1611(a). Pursuant to 8 USC §1641, the term “qualified alien” is: |

1. An alien admitted for permanent residence under the Immigration and Nationality Act

(INA);

An alien granted asylum under § 208 of the INA;

A refugee admitted to the US under § 207 of the INA;

An alien paroled into the US under § 212(d)(5) of the INA for at least one year;

An alien whose deportation is being withheld under § 243(h) of the INA ... or whose

removal is being withheld under § 241 (b)(3) of the INA;

An alien granted conditional entry pursuant to § 203 (a)(7) of the INA;

An alien who is a Cuban or Haitian entrant as defined in § 501(e) of the Refugee

Education Assistance Act of 1980; or

8. An alien who (or whose child or parent) has been battered or subject to extreme cruelty
in the U.S. and otherwise satisfies the requirements of § 431(c) of the Act.

ol

~N o

Here, Appellant submitted a claim self-certifying that she was an alien/refugee lawfully
admitted to the U.S. However, the SAVE results do not support her claim that she is an
alien/refugee lawfully admitted to the U.S. The SAVE results do indicate that Appellant is an
EAD, Category 09. Category 09 is a code that USCIS utilizes for applicants pending an
adjustment of status. While the undersigned recognizes that Appellant has a pending application.
or petition with USCIS, said petition has not been approved or granted. Moreover, the‘
undersigned finds that Appellant does not meet any other provision of the qualified alien statute.
Accordingly, Appellant does not meet the definition of a qualified alien. More importantly,:
Appellant was not a qualified alien at the time of the weeks she is claiming PUA benefits. :

i
mn
"
7
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4. An overpayment occurred and Appellant is required to pay the amount back.

“Benefits shall be paid promptly in accordance with a determination, redetermination, or |
decision or appeal.”'* However, “[a]ny individual who has received any amount as benefits . . .
to which the individual was not entitled shall be liable for the amount unless the overpayment was
received without fault on the part of the recipient and its recovery would be against equity and
good conscience.”'® Fault'é is defined as:

(A) A material statement made by the individual which the
individual knew or should have known to be incorrect; or

(B) Failure to furnish information which the individual knew or
should have known to be material; or

(C) Acceptance of a payment which the individual either knew or
reasonably could have been expected to know was incorrect.

Based on federal guidance, “contrary to equity and good conscience” is tantamount to
placing an individual below the poverty line and taking away basic necessities to live. In
evaluating equity and good conscience,!” the factors to consider include, but are not limited to:

(A) Whether notice of a redetermination was given to the claimant,
as required ...

(B) Hardship to the claimant that the repayment may impose; and

(C) The effect, if any, that the repayment will have upon the
fulfillment of the objectives of the program.!8

Considering that Appellant was not a qualified alien eligible to receive PUA and her
employment was not directly affected by the COVID-19 pandemic, the $2,317.40 in PUA benefits
and $9,180.00 in FPUC benefits received by Appellant is an overpayment.'?

" HRS § 383-43.

SHRS § 383-44, Section 2104(f)(2) of the CARES Act requires individuals who have received FPUC overpayments
to repay these amounts to the state agency. However, under UIPL 15-20, the state has authority to waive repayments
of FPUC if the payment was without fault on the part of the individual and such repayment would be contrary to
equity and good conscience. Section 201(d) of the Continued Assistance Act amends Section 2102(d) of the CARES
Act and authorizes states to waive the repayment if the state determines that the payment of PUA was without fault
on the part of any such individual and such repayment would be contrary to equity and good conscience. This waiver
authority applies to overpayments that meet this criterion at any time since the PUA program began.

16 HRS 12-5-83.

71d.

'8 PUA benefits were designed to be a critical lifeline for qualifying individuals facing a financial crisis amidst a
pandemic. Issues of fraud and overpayments are of great consequence that Jjeopardizes the integrity of the program
and availability of funds for eligible or qualified individuals.

1? See Notice of Overpayment, issued December 10, 2020,
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Here, the undersigned finds Appellant did not provide a material statement that she should
have known was incorrect. Moreover, there was no evidence to show that Appellant failed to
furnish material information to the Department Therefore, the overpayment was not the fault of
Appellant. Nonetheless, the undersigned finds that repayment by Appellant would not be contrary
to equity and good conscience. Here, Appellant continues to work 40 hours per week for
Employer at the hourly rate of $9.20. Appellant further testified that although she supports her
family members in the Philippines and in the CNMI, she will pay back the overpayment if |
required to do so. Accordingly, Appellant is not entitled to a waiver and requiring Appellant to

return the overpayment is not contrary to equity and good conscience.
VL. CONCLUSION

For the reasons stated above, it is ORDERED that:

1. The CNMI Department of Labor’s Determination is AFFIRMED;

2. The Appellant is INELIGIBLE to receive PUA benefits for the weeks of March 23,
2020 to December 26, 2020.

3. The CNMI Department of Labor’s Notice of Overpayment is AFFIRMED;

4. Appellant shall promptly submit to a repayment plan, with the Benefit Payment Control
Unit. Appellant shall pay monthly installments of, at least, $100.00 by the first of each
month, beginning April 01, 2021, until the entire overpayment is completely paid;

5. The CNMI Department of Labor Benefit Payment Control Unit shall notify the CNMI
Department of Finance of this overpayment in federal funds. Where possible, BPC shall
collect any of Appellant’s tax rebates, tax refunds, stimulus checks, or other federal funds
to satisfy this debt.

If a party is aggrieved by this Order and would like to contest the decision, he or she must:
submit a written request to reopen the decision pursuant to Hawaii Admin. Rule § 12-5.93. The
written request should be supported by legal, factual, or evidentiary reasons to reopen the
decision. The written request must be submitted to the Administrative Hearing Office, either in
person at 1357 Mednilla Avenue, Capitol Hill Saipan MP 96950) or via email at
hearing@dol.gov.mp.

In the event a request to reopen the decision is granted, the matter shall be scheduled for a

subsequent hearing. In the event a request to reopen the decision is denied, or if the Appellant
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still disagrees with a subsequent decision, the Appellant may seek judicial review with the CNMI
Superior Court under the local Administrative Procedures Act. See 1 CMC § 9112. All forms,
filings fees, and filing deadlines for judicial review will be as established by the applicable law
and court rule.

ok

So ordered this 17" day of March, 2021.

/s/
JOEY P. SAN NICOLAS
Pro Tem Administrative Hearing
Officer
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1 COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
2 ADMINISTRATIVE HEARING OFFICE
3 ||In Re Matter of: ) PUA Case No. 20-0041
)
4 Choump Luangphinith, )
5 ) ADMINISTRATIVE ORDER
Appellant, )
e )
7 % )
)
8 ||CNMI Department of Labor, )
9 Division of Employment Services-PUA, )
)
10 Appellee. )
)
11
12 1; INTRODUCTION
13 This matter came before the undersigned for an Administrative Hearing on December 17,
14 2020 at 9:00 am. at the Administrative Hearing Office. Appellant Choump Luangphinith
5 (“Appellant™) attempted to appear via Microsoft Teams from Laos. However, due to the fact the
16 Administrative Hearing Office does not have jurisdiction or the authority to conduct hearings
outside of the CNMI, Appellant was not authorized to participate in the hearing. Appellee CNMI
17
Department of Labor Division of Employment Services — Pandemic Unemployment Assistance
18 program (“Appellee” or “Department”) was present and represented by Jake Maratita, PUA
19 Program Supervisor and Colleen Diaz, PUA Coordinator. The sole witness at the hearing was
20 || Colleen Diaz.
21 Exhibits:
22 1. Exhibit 1: Department Determination dated November 03, 2020;
23 2. Exhibit 2: Request for Appeal dated November 23, 2020;
24 3. Exhibit 3: Letter from IPI Management dated March 16, 2020;
25 4. Exhibit 4: Notices of Furlough dated April 06, 2020, May 4, 2020, and June 5, 2020;
5 5. Exhibit 5: Appellant’s Application Snapshot;
6. Exhibit 6: Copy of Appellant’s US Passport; and
274
7. Exhibit 7: Appellant November 10, 2020 email to Department.
28 For reasons stated below, the Department’s Determination dated November 03, 2020 is
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AFFIRMED. Claimant is not eligible for benefits for the period of March 19, 2020 to December
26, 2020.
II.  JURISDICTION
On March 27, 2020, the Coronavirus Aid Relief and Economic Security (“CARES”) Act of
2020 was signed into law creating new temporary federal programs for unemployment benefits
called Pandemic Unemployment Assistance (“PUA™)! and Federal Pandemic Unemployment

{| Compensation (“FPUC”).2 On March 29, 2020, the CNMI Government executed an agreement |

with the US Secretary of Labor to operate the PUA and FPUC program in accordance to
applicable law’. The CNMI Department of Labor is charged with the responsibility in
administering the above-mentioned programs in the CNMI. The CNMI Department of Labor :
Administrative Hearing Officer has been designed to preside over first level appeals of the
aforesaid programs.

Upon review of the records, the appeal was timely filed. Accordingly, jurisdiction is
established.

IIl. PROCEDURAL HISTORY AND ISSUE

Appellant filed a claim for unemployment benefits under the PUA and FPUC programs. Upon
review of Appellant’s application and supporting documents, the Department issued and mailed
its disqualifying determination on November 03, 2020. The Department’s determination found
that Appellant was not eligible to receive PUA effective March 19, 2020 to December 26, 2020.
On November 23, 2020, Appellant filed a request to appeal the disqualifying determination. As
stated in the Notice of Hearing, the issues on appeal are: (1) whether the Appeal was timely filed;
(2) whether Appellant is eligible for PUA; and (3) whether there are any overpayments,

V1. FINDINGS OF FACT
In consideration of the evidence provided and credibility of witness testimony, the

undersigned issues the following findings of fact:

1. Prior to the pandemic, Appellant, a US citizen, was employed as an Assistant Director for

Public Area Hotel Operations for Imperial Pacific International (CNMI), LLC

! See Section 2102 of the CARES Act of 2020, Public Law 116-136.

2 See Section 2104 of the CARES Act of 2020, Public Law 116-136.

3 Pursuant to Section 2102(h)of the CARES Act of 2020, (Pub. L. 116-136) and 20 CFR § 625.2(r)(1)(ii), the CNMI Governor
issued Executive Order No. 2020-09 declaring Hawaii Employment Security Law as the applicable state law in the CNMI. Hawaij
state law applics, to the extent it does not conflict with applicable federal law and guidance.
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] (“Employer”). Appellant was working 40 hours a week and was earning $2,164.98 every
) two weeks.
2. On March 17, 2020, Employer closed its operations due to the COVID-19 pandemic. To
3 date, Employer has not reopened operations.
4 3. On March 19, 2020, Appellant exited the CNMI and relocated to Laos. As of the
5 date of the Hearing, Appellant has not returned to the CNMI, and is currently residing in
6 Laos.
7 4. On April 06, 2020, Employer furloughed Appellant.
8 5. On June 17, 2020, Appellant filed an application to claim PUA and FPUC benefits. In
9 the application, Appellant certified under penalty of perjury that his place of employment
10 was closed as a direct result of the COVID-19 public health emergency.
1 6. Appellant has not received any payment or benefits from PUA or FPUC.
1 7. On November 03, 2020, the Department disqualified Appellant from receiving PUA
benefits effective March 19, 2020 to December 26, 2020. The Determination was based
= on the fact that Appellant was not considered “able” and “available” to work in the CNMI
14 since he was physically located outside of the CNMI.
15 8. On November 10, 2020, Appellant attempted to file an appeal of the Determination by
16 emailing a letter to the Administrative Hearing Office. On November 23, 2020, Appellant
17 submitted the correct PUA Appeal Form to the Administrative Hearing Office.
18 V. CONCLUSION OF LAW
19 In consideration of the above-stated findings and applicable law, the undersigned issues the
20 || following conclusions of law:
21 1. The appeal is timely filed.
2 Generally, an appeal should be filed within ten days after the Notice of Determination was
issued or served on the claimant. However, the Department may extend the period to thirty days
2 by a showing of good cause.* Good cause means (1) illness or disability; (2) keeping an |
24 appointment for a job interview; (3) attending a funeral of a family member; (4) any other reason
25 || which would prevent a reasonable person from complying as directed.’
26
27
28 || 4 HI Re. Statute § 383-38-(a)
5 HAR § 12-5-87(j)
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1 Here, Appellant did not file his Appeal until November 23, 2020-approximatley twenty days

5 after receiving the determination. Although the Appeal was filed beyond the ten-day deadline the

undersigned recognizes that this is due to faulty instructions included on the determination. In

3

spite of the faulty instructions, the Appellant attempted to email his initial request to appeal on

4 November 10, 2020 and eventually submitted his Appeal Form at the Administrative Hearing

3 Office on November 23, 2020. Accordingly, the Appellant acted diligently to pursue this appeal.

6 || Based on the above, there is good cause to extend the filing period to 30 days from the day |

7 || Appellant received the determination. Accordingly, Appellant’s filing is timely.

8 2. Appellant’s employment was affected as a direct result of COVID-19.

9 Pursuant to Section 2102 of the CARES Act of 2020, Public Law 116-1 36, there are a number
10 || of requirements to meet the eligibility standard of PUA. First, the claimant cannot be qualified
1 for regular unemployment, extended benefits under state or federal law, or pandemic emergency
12 unemployment compensation (PEUC).® Second, the claimant must attest’ that he or she is able
13 and available for work, as defined by Hawaii law, except they are unemployed, partially

unemployed, or unable to work or unavailable to work as a direct result 8of a COVID-19 reason
14 identified in Section 2102(a)(3)(A)(ii)(I) of the CARES Act:
15 (2) The individual has been diagnosed with COVID-19 or is
16 experiencing symptoms of COVID-19 and is seeking a medical
diagnosis;
17 (b) A member of the individual’s household has been diagnosed
18 with COVID-19;
(c) The individual is providing care for a family member or a
19 member of the individual’s household who has been diagnosed
with COVID-19;
20 (d) A child or other person in the household for which the individual
21 has primary caregiving responsibility is unable to attend school
or another facility that is closed as a direct result of the COVID-
22 19 public health emergency and such school or facility care is
required for individual to work;
23 (¢) The individual is unable to reach the place of employment
24 because of a quarantine imposed as a direct result of the COVID-
19 public health emergency.
25
26
6 This is not at issue in this case.
27 || The PUA program relies on self-certifications and self-reporting under penalty of perjury.
8 Pursuant to 20 CFR § 625.5, uncmployment is considered a “direct result” of the pandemic where the employment is an
28 || immediate result of the COVID-19 public health emergency itself, and not the result of a longer chain of events precipitated or
exacerbated by the pandemic.
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(f) The individual is unable to reach the place of employment
because the individual has been advised by a health care
provider to quarantine due to concerns related to COVID-19;

(g) The individual was scheduled to commence employment and
does not have a job or is unable to reach the job as a direct result
of COVID-19 public health emergency;

(h) The individual has become the breadwinner or major support for
a household because the health of the household has died as a
direct result of COVID-19;

() The individual has to quit his or her job as a direct result of
COVID-19;

() The individual’s place of employment is closed as a direct result
of the COVID-19 public health emergency; or

(k) The individual is an independent contractor who is unemployed
(total or partial) or is unable or unavailable to work because of
the COVID-19 public health emergency has severely limited his
or her ability to continue performing the customary job.

Generally, the CNMI was heavily impacted by the threat of COVID-19. Due to the threat
of COVID-19 and pursuant to the Govemor’s Executive Orders, there were closures of
| government offices, restrictions on private businesses, and an overall reduction in revenue from
the immediate halt in tourism. Here, the undersigned notes that Appellant’s employer, Imperial
Pacific International (CNMI), LLC, closed its casino operations as result of the economic impact
prompted by COVID-19 pandemic. Specifically, Employer relied almost exclusively on the
tourism industry to operate the casino. When tourism came to an abrupt halt, Employer did not
have sufficient income or revenue to sustain operations or payroll. To date, Employer has not
resumed or reopened operations. Accordingly, the undersigned finds that Appellant’s
employment was affected as a direct result of COVID-19.

3. Appellant was not able and available to work in the CNMI, effective March 19, 2020. :

A claimant must be able to work and be available for work to be eligible for benefits. “An |
individual shall be deemed able and available for work... if the individual is able and available :
for suitable work during the customary work week of the individual’s customary occupation
which falls within the week for which a claim is filed.” “An individual shall be deemed able to |
work if the individual has the physical and mental ability to perform the usual duties of the |
individual’s customary occupation or other work for which is the individual is reasonably fitted

9 HAR § 12-5-35(a)

COMMONWEALT
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by training and experience.”!” “An individual shall be deemed available for work only if the
individual is ready and willing to accept employment for which the individual is reasonably fitted
by training and experience. The individual must intend and wish to work, and there must be no
undue restrictions either self-imposed or created by force of circumstances which prevent the
individual from accepting employment.”!! In determining whether an individual is able and
available, it is proper to consider the individual’s geographical location at the time benefits are
claimed.!? If a claimant is not physically able or available for work, he or she may be disqualified
for PUA, unless the reason he or she is unable or unavailable is directly related to a COVID-19
reason, such as illness and orders to quarantine.

Here, although Appellant claimed PUA benefits for the period of March 19, 2020 to December
26: 2020, he was not physically in the CNMI during the claimed weeks. As of the date of the
hearing, Appellant was residing in the country of Laos. Therefore, Appellant’s physical location
outside of the CNMI unduly restricted Appellant’s availability and ability to work within the
CNMI. This restriction cannot be lifted until Appellant returns to the CNMI. Accordingly, the
undersigned finds that Appellant was not “able and available” to work in the CNMI, as defined
by law, effective March 19, 2020.

4. An overpayment did not occur.

“Benefits shall be paid promptly in accordance with a determination, redetermination, or
decision or appeal.”’* However, “[a]ny individual who has received any amount as benefits . . .
to which the individual was not entitled shall be liable for the amount unless the overpayment was
received without fault on the part of the recipient and its recovery would be against equity and

good conscience.”'4
Here, Appellant did not receive PUA benefits. Therefore, an overpayment did not occur.

VI. CONCLUSION
For reasons stated above, it is ORDERED that:
1. The CNMI Department of Labor’s Determination is AFFIRMED; and

Y HAR § 12-5-35(a)(1)(emphasis added).

""HAR § 12-5-35(2)(2) and (b) (emphasis added).

12 See HAR § 12-5-35(b) (“The geographical extent of such area is limited to the area in which the individual lives and within
which the individual reasonably can be expected to commute to work.”)

3 HRS § 383-43.

Y HRS § 383-44.
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